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Introduction  

The First Crusade1 was initiated in 1096 against the Muslim world and 

continued for more than a century2. Mahmoud Shakir, an authority on 

Orientalism, asserts that Crusade, Evangelization3 and Orientalism4 were 

three institutions working in a parallel manner. Orientalists took pain of 

learning Arabic and other languages of Islamic Civilization5 and translated a 

great number of books so that the Europeans will learn from the knowledge 

of the dar al-Islam.6 They wanted to highlight to the European intellectuals 

that Arabs were ignorant people but then “Muhammad” appeared claiming 

to be messenger of God. He made-up a new version of religion calling it 

Islam where in fact it was a plagiarized version of Christianity and Judaism. 

The Orientalists presented Islam and Islamic civilization as a copy of other 

Euro-centered civilizations.7 

Islamic law was one of the spheres of knowledge that Orientalists 

wrote significant books about. They had the same view about Islamic law 

and thus asserted that Islamic Law is influenced by other civilizations, 

especially, the Roman law. This paper discusses the influences of Roman law 

over Islamic law with a focus on the area of international law and carries out 

comparison of the salient features of Islamic International Law with Roman 

International Law. 

The paper first studies views on the general influence of the Roman law 

on Islamic law, and how the claim of the influence is responded by the 

scholars. After the general observations, the paper discusses the Islamic and 

Roman notions of international law. First the method of warfare of both the 

civilizations is discussed. Then different aspects of the Islamic international 

law are compared with the different international law notions of Roman 

civilization. 

1.1 The Influence of Islamic Law by the Roman Law 

Roman law is one of the oldest laws and legal systems developed in 

Europe. This law and legal system has roots in customs of the people of 

Roman empire which was converted into the Twelve Tables and later the 

Justinian’s Code further developed it. The Justinian’s Code is codified in 

three books of law only.8 While on the other hand, most of the schools of 

the Islamic law have their manuals of jurisprudence, which are very broad 

and discusses variety of topics, unlike the Roman law. The Orientalists could 

not approve of the fact that the Islamic law developed independently. 

Especially when the European powers colonized the Muslim world and were 

triumphant. They confined the words of “civilization,” “civilized” and 

“civilized nations” for themselves while excluding others.9  
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The Orientalists were not ready to accept independence of the Islamic 

law and approve that this Law is an outcome of the Islamic civilization.10 

Therefore, they came with the view that Islamic law is influenced by the 

Roman law. Perhaps the first one to come with such a view was Italian 

Orientalist, Dominico Gatteschi, in 1865.11  

Goldziher (1850-1921), the famous Orientalist, is also of the same view. 

English Orientalist, Sheldon Amos (1835–1886) says that Mohammedan 

Law, which is a phrase used to refer to Islamic Law, is the Roman, Justinian 

law in the Arabic veil. While Henry Hugues states that Islamic Law in 

principle is the Roman Law with very minor changes. Some of the 

Orientalists went to the extent to say that the Arabs, referring to Muslims, 

only ‘added some mistakes’ to the Roman law.12 Overall, all of them, some 

of the with a very hostile tone, insist that Islamic law is influenced by the 

Roman law.13 The interesting point is that some of them even did not 

understand Arabic.14  

Al-Said al-Dasuqi Eid summarized the reasons based on which the 

Orientalists claim that Islamic law is influenced by the Roman law into five 

basic reasons. We, however, for ease of understanding, have put those five 

into the following four reasons: 

1. Muhammad (peace be on him) had paid visits to Syria prior to 

becoming a prophet. There, he learned Roman law and then 

incorporated the same into Islamic law.15 However, it would be very 

naïve to claim that Muhammad (peace be on him) learned Roman 

law during his visits to Syria. Reason being, these were short visits 

and for commercial purpose only. There is no evidence available to 

suggest that Muhammad (peace be on him) even met a scholar 

during his visits, let alone “learning Roman Law.” The claim 

becomes further doubtful when all agree upon it that Muhammad 

(peace be on him) was illiterate so he was neither interested in the 

law nor had command over the subject. No doubt, Prophet 

Muhammad (peace be on him) met some priests but that was a 

short meeting and due to short nature of the meeting, no 

discussion about law or jurisprudence may have taken place among 

them.16 

2. That Muslims, following conquest of the countries where Roman 

law was applicable, would have been influenced by the Roman law. 

It is a ‘strong’ argument presented by Goldziher,17 Sheldon Amos,18 

Alfred Von Kremer (1828–1889) and other Orientalists for proving 

their thesis.19 They also assert that the two great Imams of the 

Islamic law, i.e., Imam Abd al-Rahman al-Awza'i (707–774) and 
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Imam Shafi‘I (767-820), were from Syria and the people of Syria 

were familiar with the law of Roman empire, therefore, they 

contend that they were influenced and hence Islamic law was 

influenced.20 While on the contrary, we see that the sources of 

Islamic law differ with the sources of Roman law. Roman law 

originated primarily from the customs of the people and 

ordinances of the rulers. While Islamic law is primarily derived from 

the Quran and the traditions of the Prophet and not from the 

customs.21 Moreover, after the conversion of the Roman empire to 

Christianity their law continued to be based on the same sources 

and hence the same old law. While Islam brought revolutionary 

changes in the society and rejected most of the customs of the 

people. 

In addition to this, as Nallino has said, there should have been 

Arabic translations of the Roman Law so that jurists, who were not 

familiar with other languages, would use as a source. The fact 

however is that there was none, therefore, the claim that they have 

benefited from Roman literature appears to be unfounded.22  

Another factor, which refutes this possibility, is the pride that the 

jurists and the trust they put in the sources of Islamic law. They 

believed that the Qur’an suffices as a source for all the law. They 

rely on a verse of the Qur’an where Allah Almighty asserts, “It lacks 

nothing.” In case of need for interpretations, nonetheless, there is 

the traditions of the Prophet (peace be on him) are available in 

great numbers. As a result, they did not resort to other sources, 

such as the Roman law. 

It is also noteworthy that the Beirut institute of Roman Law was 

destroyed decades prior to Imam Awza ‘i and Imam Shafi ‘i held the 

position of Imams. Moreover, both of them belong to the Ahl al-

Hadith school of Islamic Law,23 which in principle refutes use of 

reason and rationality and reliance on sources that are not strictly 

deduced from the texts of the Qur’an and Sunnah. Most 

importantly, Imam Awza‘i and Imam Shafi‘i did not commence 

discussions on law and jurisprudence, instead, this task was already 

performed by Imam Abu Hanifa24 and his disciples, Imam Abu Yusuf 

and Imam Muhammad, as well as Imam Malik and his disciples. This 

means that later figurers played a major role in the formation of 

schools of law and in the development of the Islamic law. Imam 

Shafi ‘i’s contribution was confined to the discussion on questions 

raised by and responses provided by Imam Abu Hanifa and his 



Jalaly (2019) 

22 
 

disciples. In his books, he only shows his agreement or 

disagreement with the views of the Hanafis.25   

3. Orientalists also contend that there is a possibility that the customs 

of the people of Arabian Peninsula may have been indirectly 

influenced by the Roman law and hence Islamic Law would have 

been influenced.26 Again, Nallino presents detailed evidence to 

show that pre-Islamic Arabs were ignorant of the Roman law.27 

Even to suppose that the Arab pagans were influenced by the 

Roman law, the Prophet (peace be on him) abolished most of the 

prevalent customs whereas the rest of customs, that survived, 

were  Shari ‘ah Islamized.28 

4. The last claim is that there are similarities between Islamic law and 

the Roman law; therefore, it is logical to infer that the predecessor 

has influenced the later.29 Mahmood Ahmad Ghazi (1950-2010) also 

discusses these similarities and concludes that they cannot prove 

the influence of the Roman law.30 

Notwithstanding, there are some Orientalists, like Carlo Alfonso 

Nallino, Fitzgerald and Georges-Henri Bousquet, who also believe that 

Islamic law did not borrow from the Roman law. Muhammad Hamidullah’s 

edited book “Hal lil-Qanun ’l-Rumi Ta’sir ‘Ala al-Fiqh al-Islami?” (Is Islamic law 

influenced by the Roman law?)31 is a compilation of views of Muhammad 

Hamidullah and the mentioned Orientalists. They assert that Islamic law is 

not influenced by Roman Law.  The main thesis of this book is to refute the 

claim of influence of the Roman Law over Islamic Law.32 

Another prolific scholar of Islamic Law, Imran Ahsan Khan Nyazee (b. 

1945), has a different view regarding the subject. He says that some 

Orientalists like Max Weber and Joseph Schacht argue that Islamic law 

borrowed considerable details from Roman law, which is, in his view, natural 

for one civilization to benefit from another.33In addition, he contends that it 

is also a possibility that human minds come to the same conclusions without 

borrowing from each other. Lastly, he asserts that though even if Islamic 

law borrowed from the Roman law, it should be subject to the Islamization 

test and will be accepted after it passes the same.34 He, in a personal 

interview with the author said that “it will be naive to deny this (the 

influence of Roman law). You just have to look at some of the qawa ‘id 

(principles or maxims of Islamic law) to know about the influence. The 

condition I have stated however is that prior to acceptance of the rules, the 

Muslim jurists always Islamized this influence.”35 

1.2 Comparison of the Roman and Muslim International Law 
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The preceding discussion leads us to conclude that most of the Muslim 

scholars and some Orientalists do not agree that Islamic law is influenced by 

Roman Law whereas the views of others are problematic. In the sense that 

most of these views are based on assumptions without being supported by 

concrete evidence, and in case of some of them, it was because of their 

ignorance of Islamic law that they believed in such a thing.36 We, however, 

believe that yet another test could be useful to see if there is influence of 

Roman law or not. For doing so, we will compare the Islamic international 

law or Siyar37  with Roman law in the coming paragraphs and observe the 

outcome.  

1.3 Law of Warfare 

Romans contributed some ideas to the law of war and peace, yet their 

ethics of war were severe.38 Among their contribution is the Just War 

theory, or bellum justum. According to this theory, wars that were fought in 

contravention of the rules laid down by the Romans were all unjust. Cicero 

(106-43 B.C.E.), a famous Roman philosopher and statesman, states that 

Just War must be fought in defense of self and honor.39 He continues to say 

that demand of compensation prior to commencement or declaration of 

war is included in the Just War.40 

Some of those who fought against the Roman Empire were of the view 

that the Romans had no rule to observe at the time of war. Calgacus41 says 

“To plunder, slaughter, and rapine they falsely give the name ‘empire’ they 

make desolation and they call it ‘peace’.”42  The annals of history also shows 

that the Roman army would torch villages during or after the war. They also 

used to kill without distinction between combatants and non-combatants. 

The Trajan Column in the Rome suffices to explain their ethics of war.43 In 

addition, Cicero says that at the time of war, the law falls silent.  

According to Islamic law, however, the law never falls silent. It is always 

applicable and derogation from it is not allowed. Prophet Muhammad 

(peace be on him) saw the corpus of a woman in the battlefield during the 

Conquest of Makkah and expressed his extreme anger. He then announced 

that women should not be killed during war.44 

Whenever the Prophet (peace be on him) would dispatch an army, he 

would instruct the leader not to break his pledge; not to kill children; not to 

mutilate the dead bodies; and the rest of the laws and rules of war in Islam 

would be reminded to them.45 The traditions of Prophet (peace be on him) 

also show that attack without prior warning, burning human beings alive or 

setting on fire their corpses, committing corruption, destruction of enemy’s 

property, committing perfidy, killing children, women, aged, priests and 
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generally non-combatants and committing genocide are strictly prohibited 

by the Islamic Law.46 

The same rule was followed during the Caliphate of Abu Bakr.47 Above 

all is the Quranic verse explaining the Islamic law of war, which instructs the 

Muslims “not to transgress limits”, because Allah does not like 

transgressors.48 

1.4 Notions of International Law  

Romans do not have international law proper; however, their notions 

related with international law are divided between jus gentium (law for 

others),49 jus fetiale (law of fetiales)50 and jus belli (Law of War). Because we 

have already compared Roman law of warfare with the Islamic rules of 

conduct of war, therefore, below we only compare jus gentium and jus 

fetiale with Islamic law. 

1.4.1 Sources of the Two Systems 

Sources of the Roman Law are primarily customs of the people of the 

Rome while ordinances issued by the ruler has a place in the system.51 

However, we do not know what are the sources of jus gentium, which is 

defined as the law that regulated affairs of the Romans with the non-Roman 

individuals.” Even Cicero himself uses the term jus gentium in different 

senses.52 We do not even know whether it was created by the Romans or it 

was practice of other people and Romans adopted it later on.  As far as jus 

fetiale is concerned, it is a religious concepts and deals with moral aspect of 

relations of Romans empire with others. It is for the reason that the task of 

the fetials was not making law, but religious ceremonies.53 It is also for the 

same reason that jus fetiale is a part of Rome’s sacred law or jus sacrum.  

On the contrary, we find that sources of Islamic international law are 

the same as the sources of the rest of the Islamic jurisprudence. It is for the 

reason that siyar is a part of the Islamic law. Quran is the primary source of 

siyar, then Sunnah of the Prophet (peace be on him), followed by the 

conduct of the Rightly Guided Caliphs, alongside Islamic history, juristic 

literature and analogy.54 The vast area of the sources of siyar gave it a 

chance to be developed and have the ability to solve legal issues. Therefore, 

sources of siyar are totally and fundamentally different from the sources of 

Roman law generally, and jus gentium and jus fetiale specifically.  

1.4.2 Development of the Two Systems 

Very little is known of the development of jus gentium. Some hints of 

this system do appear in the writings of early Romans, which however 

cannot shed light on its different aspects. It seems that jus gentium 

developed after the Romans came into contact with other peoples. Yet, it is 

not known as to who developed it and how. Overall, Roman magistrates 
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started applying jus gentium and it became a part of the Roman law. Jus 

fetiale, on the other hand has religious basis.  

Siyar, on the contrary, is rooted in the Qur’an and Sunnah primarily. Its 

development started from the time Prophet Muhammad (peace be on him) 

migrated to Madinah55  and its development continued in the coming years. 

The Muslim jurists developed the system of siyar as an independent subject 

after 2nd century after hijra. 

1.4.3 Discourse on the Two Systems 

Perhaps the oldest source where the term jus gentium is found is the 

works of Cicero who, as mentioned earlier, used the term in different 

senses, which made it difficult to understand its scope.56 Even now, very 

limited literature is available on the same. Jus fetiale is also not rich from the 

perspective of its sources.57  

Whereas the researchers on siyar know that the literature on the topic 

was developed during the life of the Prophet (peace be on him) and further 

enriched when Imam Zayd (d. 120 AH) and Imam Abu Hanifa (80-150 AH) 

worked on the topic. Work of Imam Abu Hanifa in fact triggered a discourse 

in relation to the subject and the discussions covered by the same. His book 

on siyar and the books written by Imam Muhammad b. Hasan were refuted 

by Awza‘i, which caused richness of the literature overall.58 Then, the works 

of the earliest jurists on siyar were further elaborated and commentaries are 

written on it. Nowadays, every manual of Islamic law contains a chapter on 

siyar or jihad. Even the discussions on the topic is still in its heat in the Muslim 

world. 

Therefore, literature of jus gentium and jus fetiale show that these 

notions were very primary and little known whereas siyar was a topic of 

lively and heated debates among the jurists of Islamic law. 

1.4.4 Contents of the Two Systems 

The available sources on jus gentium indicate that is was part of the 

Roman private law,59 and specifically, for dealing with issues that relate to 

Roman versus non-Roman citizens. Therefore, it generally discusses the 

dealings with others, or aliens, hence it contains most of the issues of 

private international law. 

Whereas, we find in the books of Islamic law issues that cover all 

aspects of war and peace that the contemporary International Law and 

International Humanitarian Law deal with and more. Siyar explains Islamic 

jus ad bellum and Islamic jus in bello alike. It discusses the causes of war, 

conduct of hostilities, spoils of war, prisoners of war, issues of dar (domain, 

jurisdiction), peace, apostasy and other topics of public and private 

international law. Therefore, it appears that contents of the Roman and 
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Muslim International Law are different. Jus gentium and jus fetiale deal with 

something different than subjects of siyar.  

2 Conclusion 

Crusades, Evangelization and Orientalism were three forces of 

Christendom in confrontation with the Islamic world. Orientalists had the 

task of translation of Islamic literature and hence introducing Christendom 

with the literary treasures of Islam. One of the objectives of the Orientalism 

was deformation of the other, and to convince the crusaders that they are 

fighting an ignorant and uncivilized nation. Based on this, they endeavored 

to portray that Islamic law is nothing else than a copy of other civilizations—

especially the Roman civilization. They contended that Islamic law is in fact 

Roman law but in the Islamic dress. Some of the claims of the Orientalists 

are unfounded and even at times cannot pass the basic test of rationality, 

and some do appear genuine.  

However, in the case of Islamic international law, the discussion above 

shows that there is no direct or indirect relationship of siyar with Roman 

international law. The claim is evident not only in the notions of 

international law, but in the ethics of warfare as well. Romans had almost 

no organized law for the conduct of war. Their conduct with the enemy was 

cruel. While Muslims had a law for war which covered both jus ad bellum 

(the cause of war) and jus in bello (the conduct of hostiles). Moreover, the 

development, sources, literature and topics of siyar are distinct than the 

Roman jus gentium and jus fetiale, which indicate that siyar developed in a 

very different atmosphere and independently through reasoning of Muslim 

jurists. 
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